[bookmark: _Toc94514742][bookmark: _Toc94524827]Discussion document: Proposal to change notice period for school strikes
[bookmark: _Toc94722163]Have your say about amending the Education and Training Act 2020 to require unions to give a longer notice period for strike action for schools.
Proposal
The Government is proposing to extend the notice period unions must give for a school strike from three calendar days to either no less than three working days or no less than seven calendar days. 
Unions are currently required under the Education and Training Act 2020 to provide three calendar days’ notice of a strike to school boards and to the Secretary for Education. If the notice is given on a Friday, this only leaves one working day for parents, caregivers, whānau and schools to make alternative arrangements. Extending the notice period would provide more time for schools and parents to make alternative arrangements while still allowing teachers and principals to strike.
The Education and Training Act would need to be amended to extend the notice period for strikes to either no less than three working days or no less than seven calendar days.
[bookmark: _Toc94722164]The current situation
The current regulatory framework for industrial relations for teachers is primarily based on the Employment Relations Act 2000 with some specific provisions in the Education and Training Act 2020. The framework in the Employment Relations Act places strong emphasis on good faith collective bargaining with employees having a regulated right to strike.
Under the Education and Training Act 2020, unions are required to give three calendar days’ notice of a strike to the Secretary for Education (under delegation from the Public Service Commissioner) and each school board.[footnoteRef:2]  [2:  Education and Training Act 2020, section 589. ] 

The notice must specify the schools that will be affected by the proposed strike, the date and time the strike is to commence, and the date and time the strike is to end (or an event on the occurrence of which the strike will end).[footnoteRef:3]  [3:  Education and Training Act 2020, section 589.] 

Schools need to consider whether they can remain open or would need to close. Schools notify students and parents about the strike and whether they will close. If the school can stay open, the board organises extra supervision and notifies parents and caregivers about this. 
Background
The right to strike is an important part of the collective bargaining process. It is restricted in law by the need to give notice before the strike commences. Under the Employment Relations Act 2000, employees must give notice before a strike, but a minimum period is not specified for most.[footnoteRef:4]  [4:  Employment Relations Act 2000 section 86A(1)(c). ] 

Between 2004 and 2020 this restriction for teachers (three days’ notice) was under the State Sector Act 1988.[footnoteRef:5] In 2020, this requirement was removed from the State Sector Act and inserted into the Education and Training Act 2020.[footnoteRef:6]  [5:  State Sector Amendment Act 2004, inserted section 74AC.]  [6:  Education and Training Act 2020, section 589.] 

Teachers and other employees of school boards are a special case under employment law
Teachers and other employees of school boards are required to give three days’ notice of strike action. This is because there is a strong public interest in education, and it would not be acceptable or safe for teachers to leave the classroom without prior notification. School strikes have large impacts not only on students, but also on the parents, caregivers and whānau of students, who may have to miss work to look after their children if unable to make alternative childcare arrangements at short notice. These individuals may be required to use annual leave, make alternative work arrangements, or lose income in such circumstances.
Businesses may need to make short-notice arrangements if their staff take time off work or work remotely due to a teacher’s strike. The impact of this considered across the country is substantial considering a student population of over 800,000. 
Schools usually decide whether to close shortly after receiving notice, so they can provide certainty to parents, caregivers and whānau as soon as possible. A longer notice period would provide schools with more time to evaluate options that could allow them to stay open (e.g., more time to contact and resource relief teachers).
These impacts on parents, caregivers, whānau, students and schools need to be balanced against the interest of teachers to strike. 
School employees are not the only sector that have specific statutory provisions for strikes 
There is also strong public interest in other public sectors such as health and fire services. These services are deemed “essential services” under the Employment Relations Act 2000. This requires unions to give earlier notification of strikes to the Ministry of Business, Innovation & Employment to ensure there are mediation services available during the notification period.[footnoteRef:7]   [7:  Essential services are listed in Schedule 1 of the Employment Relations Act 2000. Under section 90 of the Employment Relations Act employees working in the areas of public health and safety, the supply of water, the disposal of sewage, air and railway services, fire services, ambulance services, the interisland ferries, and the operation of prisons and welfare institutions must give no less than 14 days’ notice of strike action. Employees whose work involves the holding and preparation of mammals or birds for commercial slaughter and consumption, must give no less than three days’ notice.] 

What is the problem?
The impact of teacher strikes
Since 2018 there have been two bargaining rounds in a row for primary and secondary school teachers and principals which have been long and difficult with several strikes. Strikes with three days notification included: 
	Union
	Notice Date 
	Strike Date
	Strike Action

	NZEI for primary school principals
and teachers
	10 August 2018
	15 August 2018
	Full strike

	NZEI for primary Principals and teachers
	Un-dated
9 November
11 November
12 November 2018
	12 November 
13 November
15 November
16 November 2018
	Rolling full strikes

	PPTA for secondary school teachers
	30 May 2019
	4 June 2019 (year 9)
11 June 2019 (year 10)
25 June 2019 (year 11) 
2 July 2019 (year 12)
	4 Rolling full day year level strikes

However, 11 June was cancelled on 7 June. 

	NZEI 
PPTA for primary school teachers and principals, area school teachers, and secondary school teachers
	24 May 2019
	29 May 2019
	Full Strike

	NZEI for primary principals
	Not dated
	8 July 2019-16 August 2019
	Partial- not working with the Ministry, providing info, providing roll returns, etc 

	NZEI and PPTA for primary school and area school teachers, secondary school teachers, and area school principals
	13 March 2023
	16 March 2023
	One day strike

	PPTA for secondary school and area school teachers
	Friday 21 April 2023
	Monday 24 April to Friday 30 June 2023
	Partial strike action

	NZIE and PPTA for primary school teachers, area school teachers, and secondary school teachers
	3 days before each strike (on a Saturday)
	9 to 11 May 2023
	Rolling strikes



Insufficient notice for schools and parents to make alternative arrangements
Three calendar days’ notice is often insufficient for schools, parents, caregivers and whānau to prepare alternative arrangements. This can be particularly problematic if the notice is given on a Friday or Saturday and the strike starts early in the following week. Although there is often informal notice of a proposed strike, schools and parents cannot confirm arrangements until a formal notice is provided. 
The Ministry of Education has received complaints from school boards who say the three days leaves insufficient time for their school to make arrangements to ensure the school can remain open for instruction or to provide for the supervision of its students. 
The Ministry also receives complaints about the impact of strikes on parents, caregivers and whānau who are suddenly required to arrange childcare, and on students who lose valuable days of learning. Depending on the timing, this could affect students’ level of success for NCEA or other qualifications.
With a longer period of notice schools will have more time to review their staffing and make arrangements to stay open, and parents will have more time to make arrangements if the school has to close.
	Questions: 
Q1. How has the 3 calendar days’ notice of a strike affected you?
Q2. Were you affected as: 
· A parent or caregiver
· A student
· A board member, principal
· A teacher, staff member or contractor
· Another role or sector (please specify).
Q3. Do you think that the 3-day strike notice period is:
· Too long;
· Too short; or
· Sufficient 
Q4. Please explain the reason for your answer to Question 3.  


 
Proposed solution – change it to either no less than three working days’ notice or no less than seven calendar days’ notice
Options
We are proposing to amend section 589 of the Education and Training Act 2020 by changing the requirement to either: 
· Option 1: No less than three working days; or 
· Option 2: No less than seven calendar days. 
Option 1: No less than three working days would prevent unions from being able to give notice on a Friday and start a strike on a Monday giving effectively only one working day for schools and parents, caregivers and whānau to make arrangements. 
Option 2: No less than seven calendar days would provide even more time to make arrangements and also more time for the parties to enter mediation or facilitation to try to work out a solution ahead of the strike.
An increased notification period for strikes may also benefit other sectors such as bus drivers, and before and after school providers. 
Option 3: The other option would be to continue with the status quo of requiring three days’ notification of school strikes.
Option(s) not considered 
We did not consider changing the notice period to 14 days’ notice (or proposing that schooling services become an essential service), which is what essential services such as health and fire services must give. Strikes by school employees are usually publicised ahead of the formal notice via school newsletters, emails, and school website updates. While we think more time is needed; we do not think this needs to be as much as 14 days. 
It would also be out of alignment with jurisprudence by the International Labour Organisation (ILO). The ILO considers education services to be public services that sustain the wellbeing of citizens and help the development of society as a whole.[footnoteRef:8] However, the ILO has indicated that teaching services should not be included in the list of essential services.[footnoteRef:9] [8:  Timo Knäbe and Carlos R. Carrión-Crespo, International Labour Organisation “The scope of essential services: Laws, regulations and practices” (WP334, 2019) available at: wcms_737647.pdf (ilo.org)]  [9:  The scope of essential services: Laws, Regulations and Practices (ilo.org).] 

Non-regulatory options such as having informal agreements or protocols with the unions were considered unlikely to provide enough certainty for schools, parents, caregivers and whānau who need to make arrangements. Unions have previously indicated they will comply with the exact requirements of legislation in notifying boards, and that they currently cannot provide any more formal notice than required due to the wording in the Education and Training Act 2020.
Objectives and criteria when assessing policy options
Objectives
The objectives of having a longer notice period for strikes are: 
· Protecting the health and safety of students by having more time for schools, parents, caregivers and whānau to make alternative arrangements while the strike is on.
· Ensuring students can attain the highest possible standards in educational achievement.
· Having more time for a board to make arrangements to ensure the school can at least supervise children.
· Ensuring the Ministry can be a responsive regulator, while acknowledging the right to strike is an important part of the collective bargaining process.
Criteria
The Ministry has considered the following criteria in its assessment of the options, which align with the above policy objectives: 
· Achieves the objectives in a fair and balanced way - and with the least adverse impact on all affected persons.
· Protects the health, safety and learning of students.
· Ensures the Ministry is an effective regulator – regulatory changes ensure that the Ministry can perform its function as a responsive and effective regulator. 
· Is consistent with relevant international standards and practices.
These criteria align with the Government Expectations for good regulatory practice.[footnoteRef:10] [10:  Government of New Zealand. (2017, April 21). Government Expectations for Good Regulatory Practice. https://www.treasury.govt.nz/sites/default/files/2015-09/good-reg-practice.pdf ] 

[bookmark: _Toc151049080]An analysis of these options can be found at the end of this document.
Options analysis table
	
	OPTION 1 – change the notice period to no less than 3 working days
	OPTION 2 – change the notice period to no less than 7 calendar days
	OPTION 3 – Retain the status quo (3 days’ notice period)

	Fair and balanced
	Is fair as it acknowledges the right to strike, but also the right of students to go to school and have access to learning not being unduly disrupted by short notice of strikes. 
	Is fair as it acknowledges the right to strike, but also the right of students to go to school and have access to learning not being unduly disrupted by short notice of strikes.
	Is fair as it acknowledges the right to strike.

	Protects students
	Achieves the objectives of protecting the health, safety and learning of students (for example, by providing schools with more time to make arrangements to be open). 
Also reduces the impact on parents, caregiver and whānau who will have more time to make childcare arrangements if they need to. 
	Achieves the objectives of protecting the health, safety and learning of student (for example, by providing schools with more time to make arrangements to be open).
This option would provide the most time for parents, caregivers and whānau to make childcare arrangements if they need to. 
	Does not achieve the objective as it provides insufficient time for schools, parents, and caregivers to make alternative arrangements.

	Effective regulator
	Provides more time to be responsive.
	Provides even more time to be responsive. 
Provides more time for the parties to enter mediation or facilitation to work out a solution ahead of the strike.
	Limits the Ministry’s ability to be responsive due to short notice.

	Consistent with international standards
	Should be consistent with relevant ILO standards.
	Should be consistent with relevant ILO standards.
	Should be consistent with relevant ILO standards.




Comment on options
All three options are fair and likely to be consistent with relevant ILO standards. 
Option 3 provides the least protection for students and the least ability to be an effective regulator. Options 1 and 2 would both provide more protection for students, but Option 2 would protect students more than Option 1. Option 2 would also provide the Ministry with more time to try and avoid the strike by working out a solution before the strike. 

	Questions: 
Q5. Which option do you agree with and why?
· Option 1
· Option 2
· Option 3
Q6. Are there any other changes you consider should happen with the notice period for strikes? 


 
How to have your say
Submissions will be open from 1 August to 6 September 2024 and will inform advice to the Minister on final policy proposal that would be submitted to Cabinet. You can make a submission on the Strike Notification proposal online on the Ministry’s Consultation hub at Ministry of Education Open Consultations page. 
You can also email your submissions to legislation.consultation@education.govt.nz or write to: 
Education Consultation
Ministry of Education
PO Box 1666
Wellington 1640
New Zealand

Purpose of feedback 
We are asking your views on the suggested changes discussed above to help us make better informed decisions about the strike notification timeframes. 
Please be assured that any feedback you provide will be confidential to those involved in analysing the consultation data. We will not identify any individuals in the final analysis or report writing unless you expressly give permission for this. However, submission, including submitters’ name, and documents associated with the consultation process may be subject to an Official Information Act 1982 request. 
You can find more information about the Official Information Act at https://www.education.govt.nz/our-work/information-releases/making-an-official-information-request/ 
If you have any further questions, wish to request a copy of your personal information, wish to correct your personal information, or withdraw your submission, you can do so by emailing legislation.consultation@education.govt.nz
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